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For non-married cohabiting couples who 

either own properties together or where one 

lives in the property of the other, the 

question of ensuring the survivor can 

continue to live in the property is often 

raised in the context of wills.  This 

information is primarily focused on where 

one partner lives in the house belonging 

solely to the other, as where a property is 

owned jointly, the other co-owner will have 

an element of protection in any event.  For 

cohabiting couples, there are three options 

to provide security for the survivor: 

1 The bronze standard – give the survivor 

the right to live in the current property for 

life or until a specified event;  

2 The silver standard – give the survivor 

the right to live in the current property for 

life or until a specific event, with the 

trustees of your will having power to sell 

the property you own at death and buy 

another property for the survivor to live 

in, should the survivor and your trustees 

agree to do so;  

3 The gold standard – the silver standard 

and, in addition, the survivor would be 

entitled to receive the income from any 

sale proceeds of the property for life, 

should the existing property be sold and 

a new property not be purchased.  

By opting for any of the three options above, 

it is standard within a will that the surviving 

co-owner will be responsible for covering all 

of the outgoings on the property, 

maintaining the property in a good state of 

repair and insuring the property.  This is 

because, usually, the remainder of your 

assets would pass to other beneficiaries, 

meaning there is no cash within the trust to 

pay the outgoings of the property. 

The termination of the surviving partner’s 

right to live in the property is specified in the 

will.  The termination date can either be 

limited to their death, them vacating the 

property for a specified period of time or 

them ceasing to occupy the property as 

their main residence.  At the relevant date, 

the trustees will then have power to sell the 

property and the net sale proceeds would 

then be payable to your ultimate 

beneficiaries.  The specified event applies 

to each of the three standards listed.   

As with any trust, the key is choosing your 

trustees wisely.  The trustees’ role is to 

safeguard the trust assets, they must 

always act in the best interests of the 

beneficiaries and will be responsible for 

dealing with the property in accordance with 

the will.   If you select professional trustees, 

there must be cash in the trust to pay their 

fees.   

Option 1 – the bronze standard  

The bronze standard is the basic form for 

providing for a surviving partner.   It allows 

them to live in your share of the property for 

the rest of their life.  There is no option 

within the will for the existing property to be 

sold and the trustees to purchase a new 

property for the surviving partner to live in.  

It is specifically limited to the property you 

own at death.  

This option is often useful where the 

surviving partner anticipates staying in the 

property for a period of time after your 

death, after which they would want the 

property to be sold.   Once the property is 

sold, the net sale proceeds would pass to 

your ultimate beneficiaries.   



  March 2022 
 

 

www.ts-p.co.uk 2 LIVE 15145443-2 

Rights of occupation in a property for non-married couples 

Continued 

Option 2 – the silver standard 

In addition to the provisions under the 

bronze standard, the trustees have the 

power to sell the existing property and buy a 

new property for the surviving partner to live 

in.  This provides more flexibility for the 

surviving partner, should they wish to move 

after your death.   The trustees would 

consult with your surviving partner about the 

sale and subsequent purchase.  

Option 3 – the gold standard 

In addition to the bronze and silver 

standard, the gold standard gives ultimate 

provision for the surviving partner.  The 

provisions of the gold standard stipulate 

that, where the property you own at death is 

sold, and a new property not purchased by 

the trustees of your will, or the property is 

retained but rented out, the money held or 

income received will be used by the trustees 

to   provide an income to the surviving 

partner until the relevant date.  This option 

is used where the surviving partner has for 

instance a property of their own, but you 

would like to provide them with an income 

for life.  

Inheritance Tax (IHT) 

From an IHT perspective, the value of the 

property will aggregate with the surviving 

partner’s estate for IHT, regardless of which 

of the three standards you choose.  This 

means that IHT is potentially payable on 

first death and again on second death.  

Although it is not ideal that IHT would 

potentially be paid twice, you may be willing 

for this to happen in order to secure your 

partner’s future after your death.  In terms of 

the payment of the IHT on second death, 

the trustees of the will Trust of your will will 

be responsible for paying the portion of the 

IHT payable in relation to the property (or 

sale proceeds) held in trust for the surviving 

partner.  The IHT would need to be paid 

before the funds are paid to your ultimate 

beneficiaries. 

From an IHT perspective, there is a more 

beneficial way of the property being held to 

stop it aggregating with the surviving 

partner’s estate for IHT by using a 

discretionary will trust, as the surviving 

partner does not have a specified interest 

which would aggregate with their estate, but 

benefit at the discretion of the trustees.  

Discretionary will trusts have their own 

advantages and disadvantages and fall 

outside the scope of this information sheet.  

Advice can be provided separately if 

required.  

Finally, the termination of the surviving 

partner’s interest during their lifetime upon a 

specified event occurring is treated as a gift 

by them, requiring them to survive seven 

years from the termination of their interest in 

order for the value of the interest to fall 

outside their estate for IHT.  This can have 

adverse IHT consequences for the surviving 

partner’s estate, should they die within the 

seven years.  This is another reason why a 

Discretionary will trust can often be 

favourable, as it removes any potential 

adverse IHT consequence for the surviving 

partner’s estate on the termination of their 

interest.  

Capital Gains Tax (CGT)  

For the period of occupation by the 

surviving partner as their principal 

residence, no CGT would be payable on 

any sale of the property by the trustees.  

CGT may be payable should the surviving 

partner vacate the property and receive the 



  March 2022 
 

 

www.ts-p.co.uk 3 LIVE 15145443-2 

Rights of occupation in a property for non-married couples 

Continued 

income (see the gold standard) on any 

subsequent sale.  

On the surviving partner’s death, the base 

value of the property will be uplifted to the 

then value without any CGT charge, 

regardless of whether they are in 

occupation or not.  This uplift wipes out any 

unrealised gains, meaning IHT is calculated 

on the value at their death, rather than the 

value at your death.    

Income Tax 

By opting for the gold standard, all income 

is mandated to the surviving partner and the 

income is taxed at their marginal rate of 

income tax, not the higher rate applicable to 

trusts. 

Income tax is not applicable for the bronze 

or silver standard.   

Other matters 

In addition to provision through your will, 

where the property is jointly owned, your 

solicitor will need to check it is owned in the 

correct way to allow your respective share 

to pass in accordance with the terms of your 

will, rather than passing automatically to the 

other co-owner.   

Conclusion 

Rights of occupation for non-married 

couples can provide security and peace of 

mind when considering a surviving partner.  

However, they are complex, with a range of 

options and considerations required.   

Disclaimer 

This information sheet is written as a 

general guide.  As any course of action 

must depend on your individual 

circumstances, you are strongly 

recommended to obtain specific 

professional advice before you proceed.   

We do not accept any responsibility for 

action which may be taken as a result of 

having read this information sheet. 

NOTE:  The law is stated as at 16 March 

2022. 

If you require further information, please 

contact Christopher Walker or Amy Lane on 

01892 510000 or by email at: 

christopher.walker@ts-p.co.uk  

amy.lane@ts-p.co.uk  
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