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Just when you thought you had got your head around what should and should 
not be included when calculating statutory holiday pay… along comes another 
case ruling that voluntary overtime should now be included too! We also 
update you on the new taxation and NIC regime for termination payments as 
well as introducing you to the new members of our team. 
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Calculating statutory holiday pay – now 
includes voluntary overtime pay! 
In the employment tribunal in the case of Brettle v Dudley Metropolitan Borough Council has 
held that voluntary overtime and other payments associated with rotas worked voluntarily should 
be included in the calculation of statutory holiday pay. 
 
The 56 employees bringing the claim against the Council where involved in housing repairs for 
the Council and each worked different patterns with varying degrees of regularity.  They argued 
that their holiday pay was incorrect and should have included: 
 

 voluntary overtime; 

 voluntary standby allowance; and 

 voluntary call-out payments (and mileage). 

The tribunal held that whilst these additional elements of pay were not “normal pay” in 

accordance with the employee’s contract of employment, if the voluntary work was consistent 

and regular, by not taking these payments into consideration when making holiday payments, 

the employees may be deterred from taking holiday and should therefore be included.   

The decision is not unexpected in light of the earlier decisions we have had relating to the 
inclusion of commission payments and non-guaranteed overtime payment so we have been 
anticipating that if voluntary overtime is worked and paid on a consistent and regular basis that it 
would be included it  is helpful to have this clarified.  
 
  

Taxation of Termination Payments 
For those who have taken up our offer of a free employment update and brainstorming session 

you will be aware that we highlighted to you that there are proposals a foot to simplify the 

taxation of termination payments. The government has now published its response to the 

consultation it launched in July 2015 on how termination payment should be treated for the 

purposes of tax and National Insurance contributions (NICs). 

It is expected that the following changes will come in with effect from April 2018: 

 all notice payments whether paid in lieu where there is no express payment in lieu 

provision in the contract of employment or where the employee is asked to leave 
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immediately or part way through the notice period will be subject to tax and Class 1 

NICs deductions; 

 employer NICs will be payable on payments above £30,000 which at present are only 

subject to income tax; 

 the removal of foreign service relief exemptions from termination payments; and 

 injury to feelings awards which can be recovered as a head of damages in 

discrimination claims will be taxed. 

Employees who lose their jobs will however still be eligible to receive the first £30,000 of any 

termination payment tax free. Further the entirety of a termination payment will be exempt from 

employee NICs. 

Draft legislation has now been drawn up and the government is inviting views on this up to the 5 

October 2016. We will confirm when this is final legislation. 

Is a ban on the wearing of the hijab in 
the workplace discriminatory? 
 
Two recent opinions handed down by Advocates General on two different cases sit 
uncomfortably with one another. The Achbita v G4S case (more below) suggests that a simple 
religious and ideological neutrality policy would be a sufficient means to prevent an employee 
from wearing a headscarf in the workplace; whereas the Bougnaoui v Micropole case suggests 
that even where such a policy was implemented, an employer would have an uphill struggle 
justifying such as ban if the reasoning was simply based on the business’ bottom line. 
 
Under the Equality Act 2010, if an employer treats an employee of a particular religion less 
favourably than another employee of no particular religion, that is a form of direct discrimination.  
 
If on the other hand, an employer puts in place a general policy, or acts in a way, or makes a 
decision, which is not intended to treat a particular religion less favourably but has a 
disproportionate effect on employees of that religion, that may give rise to indirect discrimination.  
 
The final outcome of both cases is expected later this year. The opinions of Advocates General 
are merely opinions and not binding on the European Court of Justice so we hope that a clear 
final decision will be made on what is and is not permitted.  
 
In Achbita a receptionist was dismissed because she chose to wear a headscarf in defiance of 
an employer’s general neutrality policy. 
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In the Advocate General’s opinion, the employee was not directly discriminated against because 
the headscarf ban was part of the company’s neutrality policy covering not just religious symbols 
but also political and philosophical symbols. 
 
If the policy was based on stereotypes or prejudices against one or more particular religions or 
against religious beliefs in general, then that would have been direct discrimination. 
 
The Advocate General said that although the ban was not directly discriminatory, it was likely to 
be a form of indirect discrimination as it disproportionately affected Muslims.  
 
This being said, under the Equality Act 2010 a policy which is indirectly discriminatory may still 
be permitted if it furthers an employer’s legitimate business aim, and the policy is a proportionate 
means of achieving that aim.  
 
In the opinion of the Advocate General, the employer’s business aim to be seen as neutral on 
religious and ideological grounds was legitimate. The means adopted was not disproportionate 
taking into account the size and conspicuousness of the religious symbol, the nature and context 
of the employee's activity, the rights of female Muslim employees and the national identity of the 
country concerned. The employer was therefore not in breach for dismissing the employee. 
 
In Bougnaoui an employee was dismissed because she refused to remove her headscarf 
during client meetings, in defiance of an employer’s instructions. 
 
Unlike in Achbita, the employer in Bougnaoui had imposed a specific ban on the wearing of the 
headscarf.  
 
In Bougnaoui the Advocate General unusually decided to extend the meaning of direct 
discrimination to include manifestations of religion or belief (i.e. headscarves). In the UK, bans 
on religious garments have traditionally been considered to fall within indirect discrimination.  
 
As it was accepted that a headscarf was a manifestation of her religion, it was straightforward to 
show the employee had been treated less favourably on the grounds of her religion. 
  
Direct discrimination can be justified if it is a genuine occupational requirement. In this case, the 
employer argued that the potential financial loss to the employer and health and safety concerns 
were such occupation requirements. This argument was dismissed, and the employer was 
accordingly held to be in breach. 
 
Although the Advocate General felt the employer has directly discriminated against the 
employee, she appeared to agree with the Advocate General in Achbita that if the company 
policy was actually concerned with imposing a neutral dress code the policy would have been 
indirectly discriminatory.  
 
Where she differed from the Achbita Opinion was in her belief that a ban could not be justified 
simply because the employer may lose out financially, as the ban would then be 
disproportionate. An employee’s freedom of religion had precedence over the business interests 
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of the employer, as the “requirements of one’s faith… are not elements that are to be applied 
when outside work… but that can politely be discarded during working hours”. 
 
 

Thank you  
Finally we would like to thank our two employment trainees Naadim-Khan Shamji and George 
Lilley.  Naadim completes his training contract with us on the 1 September and George will be 
temporarily leaving us for six months but we shall be pleased to see him in March 2017 when he 
will come back to us for his last six month seat of his training contract.  

Naadim and George have done a sterling job together with Alexander Millward in writing the 
majority of the articles for Workplace Law over the past six months and we would like to take this 
opportunity to thank them for their hard work. 

 

Welcome 
We are very pleased to also announce that we have two new people joining our team: 

Elizabeth Maxwell who joins the team as an assistant solicitor. Elizabeth has completed her 

training contract with BP Collins in Surrey and qualifies as a solicitor on the 10 September. 

Mark Primrose who is a trainee solicitor starting with the firm on the 5 September whose first 

seat with be with the Employment Team. 

 

Although this newsletter highlights some key issues relating to employment law, it 
should not be considered comprehensive and is not a substitute for seeking professional 
advice on a specific issue.  
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Meet the team  
For more information on anything mentioned in this newsletter please contact a member of the 
employment team.   
 

  

Nick Hobden    Susanna Rynehart 
Partner     Partner  
01892 701326    01322 422540 
nick.hobden@ts-p.co.uk   susanna.rynehart@ts-p.co.uk   
   
 

         

Ben Stepney    Alex Millward 
Senior Associate   Paralegal 
01892 701359    01322 623707 
ben.stepney@ts-p.co.uk  alexander.millward@ts-p.co.uk 
 
  

   
    
Naadim-Khan Shamji George  Liley 
Trainee Solicitor   Trainee Solicitor 
01892 701255    01892 701154 
naadim-khan.shamji@ts-p.co.uk  george.liley@ts-p.co.uk 
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