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Workplace Law 

Have you booked your place on our next Mock Employment Tribunal which 
we are running with Kent CIPD on 14 April 2016? If not there are still places, 
so book now. Also read our article on accessing employee’s personal emails at 
work to ensure that you don’t think employers have the green light to snoop. 
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Head Office 

3 Lonsdale Gardens 
Tunbridge Wells 
Kent TN1 1NX 
T 01892 510000 
F 01892 540170 
 
Thames Gateway 

Corinthian House 
Galleon Boulevard 
Crossways Business 
Park 
Dartford 
Kent DA2 6QE 
T 01322 623700 
F 01322 623701 
 
T 01322 623700 
F 01322 623701 

Mock Employment Tribunal 
Thomson Snell & Passmore’s employment law team, in association with Kent CIPD and 

barristers from 3 Pump Court Chambers and Outer Temple Chambers, will present the next live 

mock employment tribunal hearing with witnesses giving evidence on 14 April 2016 with an 

exciting new case study. Trial bundles and witness statements will be provided to delegates 

beforehand.  After the witness evidence is heard and closing submissions are made, a tribunal 

panel will determine the result and judgment will be delivered by a part time employment judge 

from 3 Pump Court Chambers. Delegates will have an opportunity to vote on what they think the 

outcome will be, before judgement is delivered.   

When Where Price (inclusive of VAT) 
 
Thursday 14 April 2016 
9.30am – 3.00pm close.  
Finger buffet will be 
served from 1.00pm. 

 
Kent Invicta Chambers 
Ashford Business Point 
Waterbrook Avenue 
Sevington 
Ashford TN24 0LH 

 
Payable in advance: 
 
£67 - Students and 
undergraduate CIPD members 
£79 - CIPD members 
£103 - Non-CIPD members 

 

Feedback from previous Mock Tribunals run by Thomson Snell & Passmore 

 

“The value of the training was enormously enhanced by the participation of senior employment 

barristers including a part-time judge who ran the session as if for a real Tribunal.  The day was 

a very sobering experience which reinforced the need to raise awareness of HR issues and the 

potential consequences of breaching employees’ employment rights - Maxine Blades, Chair of 

Kent CIPD 2012” 

 

“The session was extremely realistic. The formal process was followed by a plenary discussion 

at the end which gave delegates the opportunity to ask questions of the panel so that the 

delegates had a greater understanding of how the tribunal had reached its decision.  This was a 

highly enjoyable training session, certainly one that I would recommend and one which the  

Branch looks forward to working in partnership with TS&P again in the future - Sonia Lassnig, 

Chair of Kent CIPD Branch 2014”   

 

Registration 

 

To register, please contact Alexander Millward, call 01322 623707 or email with your full contact 
details and CIPD membership to alexander.millward@ts-p.co.uk. Upon receipt of your 
registration for the event, an invoice will be raised and emailed to you for payment to secure your 
place. 
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Have employers really been given the 
‘green light’ to snoop? 
There has been a lot  in press about the European Court of Human Rights (ECHR) ruling in 
Barbulescu v Romania about the monitoring of personal messages on a business messaging 
account which they found did not breach the employee’s right to privacy 
 
Right to privacy 
 
Under Article 8 of the European Convention on Human Rights, everyone has a right to respect 
for their private and family life, home and correspondence. Courts have held “correspondence” 
includes letters, emails and phone calls at work. Public authorities should not interfere with this 
right unless it is necessary, proportionate and in accordance with the law. Courts as public 
authorities will consider in claims before them, whether evidence relied on by private companies 
to justify their actions relating to “correspondence” has been obtained in breach of Article 8 and if 
they are satisfied there has been a breach will exclude such evidence.  
 
Barbulescu v Romania 
 
Mr Barbulescu worked as an engineer and set up a Yahoo account to contact clients at his 
employer’s request. In 2007, Mr Barbulescu’s employer told him that it recently monitored 
messages from his Yahoo account and considered that it was used for personal purposes and in 
breach of the company’s policy against personal use, which he denied. The employer showed 
him a 45-page transcript of the messages which included intimate messages with his fiancé and 
his brother. He was subsequently dismissed for unauthorised personal use of the internet. 
 
Mr Barbulescu unsuccessfully challenged his dismissal in the Romanian courts and brought a 
claim against the Romanian government in the ECHR that it had failed to protect his Article 8 
rights. He argued that the Romanian courts should have excluded all evidence of his personal 
communications on the grounds that it infringed his Article 8 rights. 
 
ECHR 
 
The ECtHR found that Mr Barbulescu’s Article 8 rights were engaged as the employer had 
accessed his messages and a transcript of the messages had been used in the court 
proceedings. However, his rights were not infringed; a fair balance had been struck between Mr 
Barbulescu’s privacy rights and his employer’s interests. The Romanian court was not 
specifically concerned with the content of the messages, only insofar as it evidenced personal 
use of the internet in breach of company policy. It considered it was reasonable for an employer 
to want to confirm that employees are working during working hours and although the employer 
had looked at the Yahoo messages, it hadn’t looked at any other data or documents; the 
monitoring was limited in scope and therefore proportionate. 
 
It is therefore wrong to see this case as an endorsement that it is okay for employers to access  
employees’ personal messages. Employers in the UK are subject to the limitations on monitoring 
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contained in existing data laws, this case is fact-specific, and does not overturn previous ECHR 
cases which states any interference with privacy must be proportionate. For example, in Copland 
v UK [2007], the ECHR held the employee’s right to privacy was infringed - the employer did not 
have an IT policy and the employee was not told they might be monitored. 
 
Employers’ considerations when monitoring IT use 
 
Have an IT/social media policy in place, informing employees: 
 

 whether personal use of company IT is permitted and if so, to what extent;  

 the circumstances in which monitoring may take place; 

 the nature of the monitoring; 

 how information obtained through monitoring will be used; 

 who the information will be disclosed to; and 

 what safeguards are in place e.g. can email subject headings be marked as ‘private’ so 
that the message content does not have to be monitored? 

 

Damages for injury to feelings and 
discrimination held to be taxable 
The Upper Tribunal has held that damages awarded for injury to feelings are taxable if they are 
made in connection with the termination of the Claimant’s employment (Moorthy v HMRC 
[2010]). 
 
In the case of Moorthy, the Claimant was made redundant. He commenced proceedings for 
unfair dismissal and age discrimination. A settlement for £200,000 was agreed between the 
parties which provided for an amount to be awarded for injury to feeling. The injury to feeling 
element was paid tax free. The Upper Tribunal found that injury to feeling award was connected 
with the termination and in this case arose from the termination itself and therefore the 
compensation was taxable.  
 
Importantly compensation for discrimination that occurs before termination is not connected with 
the termination and therefore is not taxable.  
 
The impact of this decision may see an increase in employees pursuing through the employment 
tribunals claims for  personal injury as well as discrimination.  
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Early conciliation activates an extension 
of time for lodging claims in the ET.   
The time limit for bringing a claim of unfair dismissal is three months less one day from the 
effective date of termination (EDT).  

Section 207B(3) ERA provides that the time limit can be extended where the parties engage in 
early conciliation. Essentially, this provision operates to “stop the clock” from running during 
early conciliation. 

In Myers and another v Nottingham City Council, the Claimants were dismissed by the Council 
on grounds of redundancy. Their EDT was 8 June 2015 and therefore the normal time limit to 
present their unfair dismissal claims was 7 September 2015. Early conciliation began on 4 June 
2015, five days before dismissal, and early conciliation ended on 3 July 2015. They presented 
their claims on 6 October 2015. The Council argued that the Claimants were too late in 
submitting their claims and that the five days spent in early conciliation prior to the EDT could not 
be included when calculating the extension of time. 

The Tribunal disagreed, holding that the claims were made in time and the Claimants could 
pursue their claims. It found that Section 207B(3) ERA  is clear and that time spent in early 
conciliation should always be added on to extend the normal three month time limit, even if early 
conciliation begins before the EDT. To hold otherwise would deter employees from seeking to 
conciliate sooner rather than later and this would be against the government’s overall aim of 
early conciliation which is to encourage the resolution of employment disputes via ACAS and 
outside the Tribunal system. 

 

Does a temporary cessation of work 
preclude a TUPE transfer  
In short – No. 

In the recent EAT decision Mustafa and another v Trek Highways Services Ltd and others 
UKEAT/0064/15 - Amey Services (Amey) carried out road maintenance services in North 
London on behalf of Transport for London (TfL).  In 2011 Amey sub-contracted the traffic 
management to Trek Highways Services Ltd (Trek).  Following a retendering exercise in 2012, 
Ringway Jacobs (Ringway) won the North-East region and F M Conway won the North-West 

region.  The new contracts were due to start on 1 April 2013.     

Owing to a dispute between Amey and Trek, Trek suspended its activities in March 2013, 
sending its employees home.  Amey carried out ad-hoc work to continue to provide the services 
in March 2013.  On 20 March 2013, the sub-contract was terminated by consent.  Trek sent 
letters to its North-East region employees informing them that they would transfer to Amey 
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before going into administration. Neither Amey nor Ringway accepted that the employees had 
transferred to them.   

Outcome 

The Employment Tribunal (ET) held that there had been no relevant transfer (either a business 
transfer or service provision change) from Trek to Amey or transfer from Trek to Ringway and/or 
F M Conway.   

The EAT however on appeal held that there is nothing in TUPE or any relevant authorities that 
require the organised grouping of employees to be actually engaged in the activity immediately 
prior to the service provision change.  In addition, whilst there was a temporary cessation of the 
activity on or around 8 March 2013, the entity continued to exist in the form of the dedicated 
staff, vehicles, equipment and the subcontract itself which remained in place until 20 March 
2013.  There is also case law to suggest that a temporary cessation of activities does not 
preclude the continued existence of an organised grouping of employees.   

The EAT also found ET judge had erred when considering whether there had been a business 
transfer.  The ET judge “put the employees to one side” when he considered whether there had 
been an organised grouping of resources.  In pursuing the economic activity, the employees 
were critical to the organised grouping of resources that was dedicated to delivering the 
services, even though they were not performing those services at the time.   

Thank you  
Finally we would like to thank our two employment trainees Rahanna and Carmina who on the 7 
March will be leaving us to move to their next six month seats.  

Rahanna and Carmina have written the majority of the articles for Workplace Law over the past 
six months and we would like to take this opportunity to wish thank them for their hard work and 
wish them will in our corporate and family departments where they move to next. 
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Meet the team  

For more information on anything mentioned in this newsletter please contact a member of the 
employment team.   
 

  

Nick Hobden    Susanna Gilmartin 
Partner     Partner  
01892 701326    01322 422540 
nick.hobden@ts-p.co.uk   susanna.gilmartin@ts-p.co.uk   
   
 

         

Ben Stepney    Alex Millward 
Associate    Paralegal 
01892 701359    01322 623707 
ben.stepney@ts-p.co.uk  alexander.millward@ts-p.co.uk 
 

  
Rahanna Choudhury   Carmina Campion  
Trainee Solicitor   Trainee Solicitor 
01892 701143    01892 701138 
rahanna.choudhury@ts-p.co.uk   carmina.campion@ts-p.co.uk  
 
Although this newsletter highlights some key issues relating to employment law, it 
should not be considered comprehensive and is not a substitute for seeking professional 
advice on a specific issue.  


