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As ever legislation is on the move and case law continues to move the goal 
posts, challenging HR practitioners. This month we consider whether a 
discretionary bonus is truly discretionary, the importance of complying with 
data protection laws,  the review of non-compete clauses, the expectation of 
employees to work long hours being a PCP and the ACAS research paper on 
early conciliation.  But first, Brexit… 
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Brexit 
A large amount of our employment law comes from the EU so Brexit, when (if) it happens, will 
have a significant impact on UK employment law.   
 
Many of you will have already received our update on the implications of Brexit for businesses, 
including employment law, but in case you missed it you can view it here. 
 

Is a discretionary bonus truly 
discretionary? 
 
Recent case law suggests that employees may be in a stronger legal position to challenge 
discretionary bonus awards than previously thought.  
 
Many award schemes are referred to as “discretionary” or there is reference in the award 
scheme to the amount of the bonus being “entirely discretionary”. 
 
Employers like this label because it makes them feel safe in the belief that they will not be 
accountable for their decisions. Recent case law however challenges this assumption because 
the courts appear now more than willing to scrutinise and intervene in cases relating to 
discretionary benefits.  
 
In particular the courts are prepared to give considerable consideration to issues of:  “rationality”, 
“legitimate expectations” and “relevant considerations” when deciding the limits of an employer’s 
discretion and whether the employer has acted within those limits. 
 
Bonus schemes come in a variety of forms.  Some are prescriptive and set out key performance 
indicators and how a bonus will be calculated if those KPIs are met.  At the other end of the 
spectrum are those schemes that reserve all discretion to the employer and do not state the 
circumstances in which a bonus will be due.    
 
The basic principal is that an employer should not exercise its discretion perversely. To act 
perversely goes to the heart of the employment relationship destroying the implied term of trust 
and confidence that should exist between an employer and employee and gives rise to grounds 
for constructive dismissal and breach of contract claims.  
 
In order to show perversity an employee must establish that the award decision was irrational in 
some respect. If an employer is unable to present a credible explanation, then it could be difficult 
to defend an allegation that it has acted irrationally when awarding bonuses.  
 

http://www.ts-p.co.uk/news/brexit---what-are-the-implications
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The courts also seem when looking at discretionary benefits (including bonuses) to be 
particularly interested in the concepts of: 
 

 “legitimate expectation” - in Brogden v Investec [2014] the judge agreed with the 

employees who argued that they had a reasonable expectation that the “institutional 

market rate” would be used in the computation of their bonus; and  

 “relevant consideration” -   the consideration of an irrelevant factor in determining a bonus 

award may be enough to challenge an employer’s decision in respect of an award of a 

bonus. An alert moment for all companies who lay down clear performance criteria! The 

court will focus on these criteria and are unlikely to be interested in other factors taken into 

consideration when determining the amount of the bonus awarded. On the other hand 

having no criteria at all potentially exposes an employer to discrimination claims in the 

Employment Tribunal. It could be a no win situation! 

What does this really mean for those who participate in a discretionary bonus scheme? 
 

1. There are a few more arguments open to individuals to challenge a bonus award which 

they feel is unfair or not reflective of their performance or their reasonable expectation 

than previously thought. 

2. Employers who believe that a court will not interfere with their decision making process 

because they have “discretionary power” in respect of the bonus award need to re-think 

their approach to bonuses. 

3. The courts are much more willing to scrutinise discretionary bonus decisions.  

4. It may be easier for employees to show that a bonus award made on the basis of “this 

feels the right amount” or “she’s done a good job but is not great to work with…” or “he 

deserves more than him because he’s got good relationships with our clients…” is 

irrational. 

5. Bonus decision makers who do not have a very clear, fair or consistently applied process 

for determining bonus awards are most at risk of unravelling under intensive cross 

examination in front of a judge, which is likely to support an argument of irrationality. 
 

Prosecution highlights importance of 
compliance with data protection laws 
A recent prosecution has highlighted the seriousness of an employee unlawfully obtaining data 
when moving from one employer to another. The man was fined £300 and was ordered to pay 
£405.98 costs and a £30 victim surcharge. This case serves as a reminder to employees to be 
careful about the data that they take with them when switching job roles. 
 
The man in question worked for a waste management company in Shropshire and was leaving 
the company to work for a rival. Before he left, he had emailed the details of 957 clients to his 
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personal email address. These documents contained personal information which included the 
contact details of customers, purchase history and highly sensitive commercial information. 
The man pleaded guilty to the offence under the Data Protection Act 1998, which states that a 
person must not knowingly or recklessly, without the consent of the data controller; 
 
1) Obtain or disclose personal data or information contained in personal data; or 

2) Procure the disclosure to another person of the information contained in personal data. 

The Act sets out a number of exceptions, for example a person has a defence if they can show 
that the obtaining, disclosing or procuring of the information was in the public interest or if the 
person reasonably believes that he had a legal right to obtain or disclose the data, neither of 
which applied here. 
 
Employers should make employees aware of the consequences of unlawfully obtaining data, 
both as a warning to employees of the risks to them but also to help discourage anyone thinking 
of using your confidential customer data against you in future employment.   
 

Government to review use of non-
compete clauses 
The government has recently launched a consultation on the use of non-compete clauses in 
employment contracts.  
 
The purpose of the consultation is to identify whether the use of non-compete clauses interferes 
with an individual’s ability to move freely between employers and to set up new businesses – 
and if it does, to identify whether government action is needed to restrict the use of such 
clauses. 
 

What are non-compete clauses? 

Non-compete clauses are clauses which prevent employees from competing with their former 
employer.  
 
Such clauses are contained in employment contracts, and often include restrictions such as the 
following: 
 

1. Restrictions on the employee’s ability to work for a competitor; 

2. Restrictions on the employee’s ability to make contact with the former employer’s 

customers or clients; 

3. Restrictions on the employee’s ability to poach the workforce of the former employer;  
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4. Restrictions on the employee’s ability to set up a business in a geographical location that 

would disadvantage the former employer. 

Current legal position 

The ability of an employer to enforce non-compete clauses such as the above is limited by the 

common law principle of “restraint of trade”. The principle provides that an individual should be 

free to compete with a former employer, or to join the competitor of a former employer, without 

undue interference. 

An employer will only be successful in enforcing a non-compete clause where he can show it is 

(a) designed to protect a legitimate business interest and (b) no wider than reasonably 

necessary. 

The only recognised business interests which an employer can seek to protect are: 

1. Trade connections (i.e. with its customers, clients and suppliers);  

2. Trade secrets and confidential information; and  

3. The stability of its workforce. 

In determining whether a restriction is reasonable in scope, a court will look at many factors 
including: 
 

1. The job and the influence of the worker; 

2. The geographical area of the restriction;  

3. The length of time of the restriction; and 

4. The type of interest and nature of the business being protected. 

Ultimately, a court will be called upon to decide whether a non-compete clause is enforceable, 
taking into account the circumstances of the employee. This can however create great 
uncertainty for both parties. Crucially for an employee, this uncertainty may discourage them 
from innovating and starting a new business. 
 

The consultation 

The government is currently seeking the opinion of employers, employees and other 

stakeholders on the current legal framework surrounding non-compete clauses. 

To have your opportunity to contribute to the consultation, visit the online page at 

https://bisgovuk.citizenspace.com/lm/non-compete-clauses-call-for-evidence 

https://bisgovuk.citizenspace.com/lm/non-compete-clauses-call-for-evidence
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The closing date for responses is 19 July 2016. 

 

Expectation that an Employee Work 
Long Hours was a PCP 
 
Disabled employees can now bring a claim for disability discrimination if they are ‘expected’ to 
work in a particular way that would put them at a significant disadvantage compared to other 
employees. In the recent case of Carreras v United First Partnership Research, the Employment 
Appeal Tribunal (EAT) have stated that ‘expectation’ can amount to a provision, criterion or 
practice (PCP) for the purposes of bringing a disability discrimination claim, even in the absence 
of any contractual obligation. 
 
The ruling takes a realistic approach to working environments, recognising that whilst there may 
not be an express requirement for an employee to work in a particular way, a high level of 
expectation can still be tantamount to a ‘requirement’ if an employee feels compelled to work in a 
certain way for fear of negative repercussions.  
 
In Carreras, the employee experienced a number of physical symptoms as a result of a motor 
accident, which made it difficult for him to concentrate and work late in the evenings. When he 
eventually returned to work, his daily working hours steadily increased following requests from 
his employer for him to work late. This evolved into an expectation that he would continue to do 
so. After raising the issue of long working hours with his employer, the employee was told that if 
he was not happy with the conditions, he could leave. After being reprimanded in front of his 
colleagues, the employee resigned and brought a disability discrimination claim based on the 
employer’s failure to make reasonable adjustments. The Employment Tribunal adopted a narrow 
approach and found that because the employee had no express requirement to work later hours, 
this did not amount to a requirement to work late. 
 
The EAT reversed the findings of the ET and found that an expectation can amount to a PCP, 
therefore the employee succeeded in his disability discrimination claim. The tribunal looked to 
the reality of the day to day working conditions and recognised that an expectation to do 
something is often synonymous with a requirement to do it, especially when an employee is 
under pressure or particularly vulnerable. 
 
The case confirms the legal position, namely that the definition of what constitutes a 
‘requirement’ does not have to be construed narrowly. The findings of the EAT accord with the 
realities of working environments, where employees can often feel like they have no choice but 
to do something if their employer expects it to done, even if there is no express obligation for the 
employer to do it. 
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Employers should be particularly sensitive to their working environments and recognise that a 
mixture of spoken and unspoken rules can make people feel obliged to work in a particular way, 
even if doing so is disadvantageous to their health. 
 

ACAS research paper 
ACAS have produced a research paper entitled Evaluation of ACAS conciliation in Employment 
Tribunal applications 2016 (the Report).  ACAS have a duty to promote the resolution of 
disputes in order to avoid claims being admitted to a full hearing at the Employment Tribunal 
(ET).   
 
In April 2014, mandatory Early Conciliation (EC) was introduced which requires employees to 
submit their claim to ACAS prior to lodging a claim at the ET.  Should the dispute then proceed 
to tribunal, ACAS offer another conciliation service, known as the “post ET1 conciliation”.  The 
Report outlines the findings of an evaluation of both types of conciliation. 
 
There were telephone surveys of claimants and employers (and their representatives) between 
29 September 2014 and 31 January 2015.  In total 512 claimants and 490 employers were 
interviewed.   
 
Early Conciliation  
 
60% of claimants felt ACAS involvement helped move the parties closer to resolving their matter.  
Out of those that then proceeded to submit a claim 54% of claimants and 46% of employers 
found that the involvement of ACAS during the EC process made it quicker to resolve their 
dispute. 
 
Post ET1 conciliation 
     
The overall satisfaction of post ET1 conciliation was high, with 74% of claimants and 86% of 
employers recording that they were satisfied with ACAS’ involvement.   
 
Outcome of claims notified to ACAS 
 
52% of the claims recorded a conclusion of an ACAS agreed COT3 settlement.  Within this 86% 
of claimants and 80% of employers said the main settlement element was money with the 
average settlement being £5,422.  Where the dispute reached post ET1 conciliation, the average 
settlement was higher.  The second most important term was a reference at 28%.  
 
ACAS conducted research into the factors that contributed to the parties settling and found that 
the main reason for settling, for respondents that was ‘external’ i.e. outside ACAS’ control was 
whether they used a representative. 
 
For those claims that didn’t settle the main reason was that the employer was unwilling to 
negotiate, this was recorded for 76% of the claimants and 31% of the employers.  These are an 
interesting set of statistics and collate with the beliefs of employers, mostly that they felt:  
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 they had to go through ACAS but resolution must be claimant driven; 

 the settlement should be on the employer’s terms; and 

 the claim would be withdrawn or settled before the ET.   

 
For the claims that were withdrawn, by claimants, prior to reaching a hearing the main reasons 
were as follows: 
 

 25% did not think they would win or thought it was a waste of time; 

 20% thought tribunal fees were off putting; and 

 17% felt the process was too stressful.   

The total avoidance rate of tribunals, with ACAS involvement in the EC and post ET1 conciliation 
amounted to 71%.   
 
Tribunal hearing outcome 
 
Only one fifth of claims reached a tribunal hearing.  51% of claimants recorded that the tribunal 
ruled in their favour and where money was awarded there was a mean amount of £9,579 and a 
median of £4,107.  Employers conversely recorded that the tribunal ruled in their favour 58% of 
the time and that the mean amount was £8,158 and a median of £5,117.   
 
Summary 
 
The ACAS process clearly provides assistance to employers and employees alike, indeed, for 
those employers that engaged with the conciliation process, 23% of employers said ACAS 
provided useful information to help them avoid another case in the future and 27% indicated they 
implemented new policies, procedures or practices as a result from their guidance from the 
ACAS conciliator.   
 
The report is a fascinating read and provides more statistics than we can encapsulate in this 
short article.  The above statistics demonstrate that being involved in the conciliation process, 
either the EC or post-ET1 conciliation will assist in resolving the matter and for respondents, 
especially where they have a representative.  Simply relying on the claimant to withdraw their 
case and not engaging in meaningful conciliation may be a risky tactic and might end up costing 
more money if the case is settled later on.  Obviously every case is different and the merits of 
which should be properly assessed with a clear strategy outlined that is commercial viable for 
your business.   
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Meet the team  
 
For more information on anything mentioned in this newsletter please contact a member of the 
employment team.   
 

  

Nick Hobden    Susanna Gilmartin 
Partner     Partner  
01892 701326    01322 422540 
nick.hobden@ts-p.co.uk   susanna.gilmartin@ts-p.co.uk   
   
 

         

Ben Stepney    Alex Millward 
Senior Associate   Paralegal 
01892 701359    01322 623707 
ben.stepney@ts-p.co.uk  alexander.millward@ts-p.co.uk 
 
  

   
    
Naadim-Khan Shamji George  Liley 
Trainee Solicitor   Trainee Solicitor 
01892 701255    01892 701154 
naadim-khan.shamji@ts-p.co.uk  george.liley@ts-p.co.uk 
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Although this newsletter highlights some key issues relating to employment law, it 
should not be considered comprehensive and is not a substitute for seeking professional 
advice on a specific issue.  
 


