
  May 2016 

 

www.ts-p.co.uk 1  

Workplace Law 

Welcome to our May edition as ever legislation is on the move and case law 
continues to move the goal posts challenging HR and employment 
practitioners. This month we consider apprenticeships and the apprenticeship 
levy, the cap on public sector payments, the loosening of the test for disability 
discrimination and the risks of protected conversations failing.   
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Apprenticeships & the Apprenticeship 
Levy 
Apprenticeships 

On 4 May 2016 the Enterprise Act 2016 received royal assent. 

One of the main employment provisions in the Act relates to apprenticeships. 

 The Act introduces a statutory definition for apprenticeships. Under the Act an 

employer would not be able to offer an apprenticeship unless it met this definition. This 

is to ensure employers are genuinely training their apprentices and to avoid employers 

misusing apprenticeships to pay employees lower salaries. It will be a criminal offence 

to offer an apprenticeship if it does not meet the new statutory definition. This provision 

has not yet come into force. 

 The Act will seek to increase the number of public sector apprenticeships by 

introducing targets in England. We understand these will be introduced from July 2016. 

The current government’s aim is 3 million apprenticeships by 2020. 

 The Act will create an Institute for Apprenticeships – an independent, employer-led 

body that will regulate the quality of apprenticeships, and ensure apprenticeships meet 

the needs of business. The Institute will be operational from April 2017. 

Apprenticeship Levy (in reality a new employer tax!) 

We thought it might be useful for you to do a short recap on the apprenticeship levy: 

 The apprenticeship levy comes into effect from 6 April 2017. 

 The levy will be payable by all employers, in any sector, private or public with a pay bill 

which is more than £3 million each year. 

 The levy will be charged at a rate of 0.5% of an employer’s pay bill. 

 Every employer will have an annual levy allowance of £15,000 which will be offset 

against the apprenticeship levy. You will therefore have a levy allowance of £1,250 per 

month and any unused levy from one month will be carried to the next month. 
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 The levy will be paid to HMRC through the PAYE process along with tax and NICS. It 

will need to be declared and included in your PAYE payment to HMRC by the 19
th
 (or 

22
nd

 if you report electronically) of the following month. 

 All earning will be included in calculating what the employer’s pay bill is, such as 

wages, bonuses, commission and pension contributions. 

Example 

An employer has an annual pay bill of £5 million.  

To calculate the amount of levy to be paid to HMRC: 

         0.5% x £5,000,000 = £25,000  

         £25,000 less annual levy allowance of £15,000  

         Total employer levy to be paid = £10,000 

 

 Once the employer has paid the levy to HMRC it will be able to access funding for 

apprenticeships through the new digital apprentices service account. Monies accessed 

can only be used to pay for training and assessment of apprentices in England for 

apprentices starting after 6 April 2017. You will not be allowed to use funds in your 

digital account to pay for apprenticeship before 6 April 2017. 

 Unfortunately with only a year left to work out the mechanics of this and how you are 

effectively going to get the best value on your draw down, there is still a lot that is not 

clear and we wait for further guidance in June 2016. This will hopefully provide us with 

more detailed information about the provisional funding bands that will be available for 

each apprenticeship, an indication of the level of government support that will be 

available if you are not a levy paying employer, what extra payments an employer can 

get for hiring 16 to 18 year olds from April 2017 and more information on who can 

provide apprenticeship training and how you can set up your organisation to deliver 

apprenticeship training.  

 There will also be further guidance coming out in October and December 2016 so keep 

an eye out for our further updates on this. 

The cap on Public Sector Exit Payments 
The other impact of the Enterprise Act 2016 is in respect of Public sector exit payments. The Act 

introduces a £95,000 cap on exit payments made to public sector employees. This is to avoid 
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the awarding of six-figure payoffs for senior exits. A set of secondary regulations will give effect 

to the public sector exit payment cap and is currently expected to come into force during autumn 

2016. 

The government announced on 23 May 2015 that it intended to end six figure exit payments for 

public sector workers. 

The proposal is the cap will cover payments made in relation to leaving employment, including: 

 voluntary and compulsory exits; 

 other voluntary exits with compensation packages; 

 ex gratia payments and special severance payments; 

 monetary value of any extra leave, allowances or other benefits granted as part of the 

exit process which are not payments in relation to employment; and 

 payments or compensation in lieu of notice and payments relating to the cashing up of 

outstanding entitlements (such as outstanding leave or allowances that are cashed up 

and added to the value of the sum). 

It is proposed the following will not be in scope: 

 compensation payments in respect of death or injury attributable to the employment, 

serious ill health and ill health retirement; and  

 payments made following litigation for breach of contract or unfair dismissal. 

Any waiver of the cap would require consent from the relevant Minister, or from the full council in 

the case of local government exit payments. 

It is proposed that public sector employees or office holders earning more than £80,000 p.a. will 

be required to repay exit payments on a pro rata basis if they return to the same part of the 

public sector within 12 months. 

An individual with a salary of £80,000 or more who is made redundant and receives an exit 

payment will have to repay some or all of that exit payment to the previous employer when that 

person is engaged by another public sector body within the same sub-sector. 

The amount of the repayment will be reduced if the person returns to a role with lower 

pensionable pay. 

The proposals also include requirements on the old employer to, for example, inform the 

individual of their obligations as part of an exit payment agreement, retain sufficient records to 
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allow for calculation of the amount of money due to be repaid and agree repayment 

arrangements with an ex-employee once informed that the individual intends to return to work in 

the same part of the public sector. 

The new employer will be obliged to conduct pre-appointment checks re-informing the individual 

of their obligation, inform the old employer of the planned date of commencement of employment 

and delay engagement until after confirmation from the old employer that arrangements for 

repayment have been made. 

 

EAT loosens the legal test for disability 
discrimination claims 
The Employment Appeal Tribunal’s (EATs) recent ruling in Risby v London Borough of 
Waltham Forest has potentially now made it easier for an employee to claim disability 
discrimination.  
 
The ‘causal link test’ is the legal test which states that for a disability discrimination claim to 
succeed, a claimant must show that they have been treated unfavourably by their employer 
because of something arising in consequence of the employee’s disability. The meaning of the 
words ‘in consequence of’ was explored in Risby, the facts of which are as follows: 
 

 In Risby, the claimant was a paraplegic who required the use of a wheelchair.  

 The defendant (the claimant’s employer) had previously organised workshops for the 

company managers (including the claimant) which took place at a hired venue. For cost 

saving reasons however, the defendant on this occasion decided to move the venue to a 

basement at the company’s premises, which was not wheelchair accessible.  

 The claimant was extremely aggrieved by this and directed his anger fuelled comments 

(which included racial remarks) at a junior mixed race colleague, who was extremely 

upset by what had happened. 

 The defendant deemed the claimant’s comments to be unacceptable in the workplace 

and after a disciplinary investigation and hearing had taken place he was summarily 

dismissed.  

 At the Employment Tribunal (ET), the claimant failed in his claim of disability 

discrimination due to the fact that there was no direct link between his behaviour and his 

disability.  

 The claimant appealed and the EAT considered whether the judgement of the ET was 

correct. 

The EAT held that the claimant had in fact been discriminated against because of his disability, 
reversing the findings of the ET. Despite the fact that the claimant had a natural tendency for 
angry outbursts, the judge found that he had become angry on this occasion as a direct result of 
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his employer’s decision not to use a venue with wheelchair accessibility. As a result, the causal 
link test was deemed to be satisfied. 
 
The judgement has broadened the scope of the causal link test, with the law now potentially 
protecting an employee who has behaved in an unacceptable manner, if they are exhibiting that 
behaviour as a result of an employer’s discriminatory actions. 
 
The cautionary tale is to think carefully when deciding on the appropriate steps to take before 
dismissing a disabled employee. Employers should be particularly careful in situations where the 
negative behaviour of the employee may in some way be linked to something said or done by 
the employer. It is recommended that steps are taken to establish the reason for the employee’s 
behaviour at the earliest stage possible in order for an employer to avoid falling foul of a 
disability discrimination claim in the future. 
 
 

The risks of protected conversations 
and failed exit negotiations 
The recent case of Gibbs v Leeds United Football Club highlights the risk of constructive 

dismissal claims being brought when exit negotiations fail. 

Nigel Gibbs was the assistant manager of Leeds United. In May 2014 the manager was sacked 

and Mr. Gibbs was offered the position of manager. Mr. Gibbs declined, opting instead to 

continue in his role. 

Mr. Gibbs soon became dissatisfied with aspects of his job, including the timetabling at the club, 

and a feeling that he did not have enough to do. There was also evidence that he was being 

side-lined from his main role of coaching the first team.  

Mr Gibbs initiated exploratory discussions about an exit from the club. The discussions did not 

produce an agreement as Mr Gibbs wanted a more generous exit package. 

Over the next few weeks Mr. Gibbs found that his role was further undermined. He was told in an 

email that he would now work with the youth academy, and was prevented from working with the 

first team entirely, which was part of his normal duties. At no point did the employer make Mr 

Gibbs a new settlement offer. He resigned in response to his loss of status.  

Mr Gibbs took Leeds United to an Employment Tribunal where he successfully claimed that he 

had been constructively dismissed from his job. 

The judge said that although the role of assistant manager was not spelled out in his contract, 

the requirement to train junior players rather than first team players was a plain loss of status, 

and would fall short of Mr Gibbs’ contractual expectations. The Judge found that It was irrelevant 

that Mr Gibbs had been keen to leave the club, as that desire to leave was conditional on the 

http://employmentlawbulletins.us6.list-manage.com/track/click?u=875913eab2272bcca46358ddf&id=362ac1a716&e=cabe8947c0
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right terms of departure being met. Accordingly, Leeds United had been in breach of contract by 

changing Mr Gibbs’ role, and in the circumstances Mr Gibbs was entitled to resign and claim 

constructive dismissal. 

The case is a cautionary tale for employers who enter into exit negotiations with their staff. If it is 

clear that negotiations will not lead to a smooth exit, an employer must not assume that the 

employee will leave and if they do not will need to be careful about the manner in which they 

treat them going forward as any negative treatment may lead to an employee having grounds to 

claim  constructive dismissal claim. 

 
Meet the team  
 
For more information on anything mentioned in this newsletter please contact a member of the 
employment team.   
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Although this newsletter highlights some key issues relating to employment law, it 
should not be considered comprehensive and is not a substitute for seeking professional 
advice on a specific issue.  
 

mailto:naadim-khan.shamji@ts-p.co.uk
mailto:george.liley@ts-p.co.uk

