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It is definitely time to review your data protection policies – read why in our 
September issue. We also consider the cost consequences of using zero hour 
contracts incorrectly and try to understand just how much information about 
a claim an individual needs to give in ACAS early conciliation. There is an 
interesting update on reasonable adjustments too… 
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Why data protection is important 
How sure are you that your organisation keeps personal information secure?  If not, you may 

want to give some serious thought to this; failure to do so may be an expensive mistake! 

The Information Commissioner’s Office (ICO) has recently fined the Whitehead Nursing Home 

(the Home) in County Antrim (Northern Ireland) £15,000 for failure to encrypt a work laptop.  The 

laptop was taken home by a member of staff and then stolen overnight during a burglary.  Not 

only did the laptop contain sensitive personal information relating to 46 staff at the Home but 

also 29 of its residents.   

Whilst the factual circumstances of this matter could be described as unforeseen and extremely 

unlucky.  However the ICO carried out an investigation into whether the Home had implemented 

any policies regarding: 

 encryption; 

 homeworking; and 

 storage of mobile devices or data security training. 

Their finding was that the Home had widespread systematic failings in data protection and they 

had failed to create or implement policies on the above.   

The ICO decided that £15,000 was appropriate fine given the size of the organisation.  Larger 

organisations would be liable for higher fines!  

Ken Macdonald, Head of ICO Regions stated “Today’s fine shows we can and will act against 

any organisation we feel is not taking seriously its duty to look after the personal details it has 

been entrusted with.”   

It may be time to get out the data protection policy and review it!  

Zero hour contracts – the tide is 
changing 
Investigations by the Guardian and the Business Innovation and Skills Committee into working 

practices at Sports Direct, the largest sporting retailer in the UK with some 465 stores found that: 
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 employees on such contracts were being paid less than the national minimum wage 

(NMW); 

 there were strict working practices, including body searches at the end of every shift.  

Its Shirebrook warehouse was compared to a Victorian workhouse; and  

 employees were “harangued” over tannoy announcements for not working fast enough 

and threatened with dismissal if they received six strikes over a six month period.  The 

offences could include excessive/long toilet breaks and time wasting.  

The Company is liable to a fine of £2 million from BEIS.   

Sports Direct produced an internal report and have agreed to back pay employees at an 

estimated value of £1 million.  It has also agreed to provide directly employed casual retail 

workers (18,000) with the opportunity to switch from zero hour to permanent contracts of 

employment.  Under this scheme they will provide at least 12 guaranteed hours a week.  This 

offer will not however be extended to the 4,059 agency workers supplied to their Shirebrook 

warehouse.    

Sports Direct are not alone in making these changes, other companies making similar offers 

include: 

 Greene King, the brewers, who will offer 70% of the employee’s typical hours; and 

 Everyman Cinema will guarantee its workers 40 hours per month;  

Following the changes at Sports Direct shares in the company rose by nearly 6% as investors 

welcomed their actions.    

ACAS early conciliation – how much 
information does the employee have to 
give? 
Before an employee can issue a tribunal claim, they must first get an ACAS early conciliation 
certificate.  
 
What is the real purpose of the early conciliation rule?   
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The EAT examined the wording of s.18A(1) of the Employment Tribunals Act 1996, which 
requires a claimant to seek a certificate before applying to begin proceedings regarding “any 
matter” in the recent case Compass Group UK and Ireland Ltd v Morgan. 
 
It found the wording of s18(A)(1) to be: 
 

 intentionally broad; 

 held that a claimant need not disclose every detail of their claim to ACAS, or only 

communicate with ACAS regarding the specific circumstances of claims that later go to 

tribunal; and 

 there is no obligation for the claimant to specifically identify what part of their situation 

may later be taken to tribunal.  

In the Compass case, the claimant gained an early conciliation certificate whilst still employed. 

Her grievance regarded having to work in a different location and in a less senior role. A tribunal 

date was set. In the run up to the tribunal though, she resigned claiming constructive dismissal. 

At the tribunal, this alleged constructive dismissal, amongst other things, was the basis of her 

claim. Her employer claimed the tribunal should not be taking place because the early 

conciliation certificate she used was produced while she was still employed and so was not 

related to the claim she in fact made. The EAT did not agree. 

This demonstrates a purposive approach by the EAT towards early conciliation. They do not 
regard it as a box to be ticked before every class of claim can reach tribunal. Instead it is 
something to be tried between the parties to resolve their differences in a more general sense.  
 
The EAT did however state that the certificate must be related to the subject of the claim heard 
at tribunal. A certificate is certainly not a licence to bring any claim.  
 

Is changing a role which pays less a 
permitted reasonable adjustment? 
It’s fair to say that most employers are fully aware of their duty to make reasonable adjustments 
to help overcome putting disabled staff at a disadvantage. 
 
Reasonable adjustments can be pretty extensive  from building ramps for wheelchairs, 
designating parking spaces,  allowing flexible hours to work around hospital appointments,  
allowing more comfort breaks to re-designing the entire floor of an office. In the end it all comes 
down to the size and resources available to the employer and what would be considered 
‘reasonable’ in the circumstance. 
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Typically this has meant making physical or supportive changes like the ones mentioned above. 
But what if the most practical reasonable adjustment is for the employee to take on a more junior 
role or a commensurate salary?  
 
This was considered In G4S Cash Solutions (UK) Ltd v Powell.  The question was whether it 
was right for G4S to cut Mr Powell’s salary when back pain meant he could no longer continue 
maintaining the company’s ATM machines as he had. He spent 12 months in a support role 
which didn’t require any heavy lifting or working in confined spaces. During this time he was paid 
the same salary as before, despite being in a more junior position.  
 
G4S then tried to reduce Mr Powell’s salary to reflect his new role, Mr Powell pushed back and 
rejected the offer. He was then dismissed. 
 
At tribunal Mr Powell successfully argued that they had failed to make a reasonable adjustment 
by not keeping him at the higher rate of pay. He succeeded and G4S appealed to the EAT who 
confirmed that there was no reason why protecting pay could not potentially be a reasonable 
adjustment, even if this does mean treating the individual more favourably than others. 
 
Going forward employers need to be alert to the fact that pay protection could be one of a 
number of reasonable adjustments that they may need to consider in order to assist getting an 
employee back to work.  
 
Although this newsletter highlights some key issues relating to employment law, it 
should not be considered comprehensive and is not a substitute for seeking professional 
advice on a specific issue.  
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Focus on… 
We welcome to the team a new Trainee Solicitor, Mark Primrose and newly qualified Solicitor, 
Elizabeth Maxwell.   
 

 
 
 

Mark Primrose – Trainee Solicitor in the Employment Team 
 
What was your first job? 
 
I was a paperboy for about 3 years. I had to be up at 5.30am and made about £3 a day- it does 
not look like a great deal with hindsight.  
 
What was your worst experience as a pupil? 
 
Accidentally calling my year 9 geography teacher ‘mum’ in front of the whole class. She called 
me ‘son’ for the rest of the year. 
 
What’s your favourite film? 
 
There Will be Blood 
 
If you hadn’t decided to be a lawyer, what would you have been? 
 
Maybe a writer or academic, or cinematographer.   
 
What was the first record you ever bought? 
 
Will Smith- Miami, on cassette tape. Still a floor filler. 
 
What’s your favourite children’s book? 
 
Father Christmas and the Donkey by Elizabeth Clark and Jan Ormerod 
 
Who do you most admire and why? 
 
At the moment, the Brownlee brothers. They’re as close to superhuman as I have ever seen. 
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Tell us two truths and one lie 
1. I went on African safari in the summer. 
2. I am a semi-professional line dancer. 
3. I have seen Paul McCartney live 3 times.  
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Meet the team  
For more information on anything mentioned in this newsletter please contact a member of the 
employment team.   
 

  

Nick Hobden    Susanna Rynehart 
Partner     Partner  
01892 701326    01322 422540 
nick.hobden@ts-p.co.uk   susanna.rynehart@ts-p.co.uk   
   
 

         

Ben Stepney    Alex Millward 
Senior Associate   Paralegal 
01892 701359    01322 623707 
ben.stepney@ts-p.co.uk  alexander.millward@ts-p.co.uk 
 
  

   
   
Mark Primrose Elizabeth Maxwell 
Trainee Solicitor   Solicitor 
01892 701175    01322 422551 
mark.primrose@ts-p.co.uk  elizabeth.maxwell@ts-p.co.uk 
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