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1. Introduction 
Mediation 

 

Mediation is a form of alternative dispute resolution in which an independent third party (the mediator) 
assists the parties in trying to resolve a dispute. 

 
The process is entirely consensual in that the parties cannot be compelled to mediate and indeed can walk 
away from the mediation at any time. The mediator merely tries to broker a settlement and cannot impose 
a settlement upon the parties. 

 
A mediation can take place at any stage of a dispute including before the commencement of Court pro- 
ceedings. All that is required is for one of the parties to propose a mediation of the dispute which the other 
accepts, and  mediation can, if necessary, be arranged at very short notice. 

 
The mediator is often, but not always, a solicitor or barrister. Indeed, if the dispute concerns a 
particular area such as a dispute over construction or building works, the parties may agree for example 
that a chartered surveyor or architect should be the mediator. 

 
2. Mediation Process 

 
Usually the mediation will take place over the course of up to day at an agreed venue which can either 
be the offices of one of the parties or their solicitors, or at a neutral venue. However, mediations can be 
shorter and indeed can in some cases take place by telephone for lower value disputes where the issues 
are clear, such as with the small claims mediation service. 

 
In most cases, a few days before the mediation takes place the parties file with the mediator and exchange 
between themselves a written submission which is typically known as a “position statement”. This explains 
the background to the dispute and the approach the parties take to the case. The parties will also usually 
agree to prepare a bundle of key relevant documents which will assist the mediator. 

 
On the day of the mediation (where the mediation involves the parties meeting) there will normally be three 
rooms for the mediation, one for each party and one for the mediator. If there are more than two parties, 
then the number of rooms will need to be increased accordingly. 

 
The mediator will normally introduce him or herself to the parties privately first, and often, the mediator will 
convene a “plenary” session, at which all parties and the mediator sit round a table discussion and there 
are usually brief verbal submissions by each party’s legal representative (and sometimes the parties 
themselves) which may last for no more than 5 –10 minutes in some cases. The mediator may then seek 
clarification of certain issues, but the parties then retire to their separate rooms. 

 
The mediator will then visit the parties individually in their rooms, usually starting with the Claimant, to 
explore avenues to unlock the dispute. In this regard, the parties are able to speak confidentially to the 
mediator, in other words release information to the mediator which he or she is not authorized to disclose to 
the other parties. This can assist the mediator with understanding the wider context of the dispute. 

 
In a conventional mediation the mediator will continue to shuttle between the parties throughout the day 
until (hopefully) agreement is reached. However, if it is considered it will assist the discussions, it is 
possible for further meetings to take place between the parties throughout the day, whether involving just 
the legal teams or the parties individually. The process is therefore very flexible. 

 
Crucially, all discussions at a mediation are deemed to be “without prejudice”. This means that a party 
cannot subsequently refer in later evidence to something which was said by another party during the 
mediation. This is to ensure that the parties are able to have a free and frank discussion without inhibition. 

 
3. Settlement 

 
Settling any dispute will almost always involve some form of compromise, and mediation provides no 
exception to this principle: but there are also a number of benefits.  Any agreed settlement will normally 
either require a form of Consent Order to be drawn up and negotiated between the parties (if the mediation 
is after legal proceedings have been commenced) or otherwise a form of written agreement. 
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This has the advantage that the parties can negotiate the terms of that agreement, such as whether any 
agreed payment will be by instalments, or indeed whether there might be a confidentiality clause included 
in the agreement so that the parties cannot reveal to third parties the terms of the settlement. This is not 
possible where the case proceeds to trial as the decision of the Judge is likely to be a matter of public 
record. 

 
It is also relevant to bear in mind that the parties are not confined to discussion of the precise issues which 
concern the dispute. The parties are able to negotiate a settlement which provides a solution to the dispute 
which could not be ordered by the Court at trial. This might provide, for example, for the sale of a particular 
asset by one party to the other, or an agreement that parties will continue to do business with each other on 
different terms than previously. 

 
4. Costs 

 
The costs of the mediation are usually borne by the parties equally according to the numbers of parties 
involved. The amount of costs can vary considerably according to the value of the claim and the choice of 
mediator.  In lower value cases, a mediator might be available for a relatively small amount, but in higher 
value cases, the cost is likely to be very considerably more. Some mediation providers require payment 
upfront before the mediation. The parties must also pay for their own legal representation at the mediation. 

 
These costs, whilst potentially significant, can be substantially less than the costs of taking the case to a 
trial where the costs may be substantial and there is almost always in litigation a proportion of costs which 
will never be recovered. That proportion is likely to increase the longer the case continues. 

 
5. Other Considerations 

 
If the mediation does not produce a settlement, it does not normally mean that the process has been a 
waste of time and money, as often it can sow the seeds for further settlement discussions. 

 
In other cases, whilst the process is without prejudice, the parties can often learn a great deal about their 
opponent’s case which will assist them in refining their own case and preparing evidence for the trial. 

 
A further consideration is that, although mediation is a relatively modern development in the litigation 
process, the concept has now been fully embraced by the Courts. At the first case management stage of 
litigation, the parties are obliged to inform the Court as to whether or not they have considered mediation. 

 
Whilst the Court cannot compel the parties to mediate, there is now a well established line of authorities 
that if the Judge at trial considers that one of the parties has unreasonably refused to mediate, then that 
party may be penalized by way of an adverse order for costs, whatever the ultimate outcome of the case. 

 
As a result, most parties like to be able to demonstrate that they have at least actively considered the 
possibility of a mediation of the case, even if mediation has, for some reason, not taken place. 

 
6. Conclusion 

 
Mediation is a process which should always be seriously considered by any party to a dispute. 

 
Whilst there might be individual cases which for their own reasons are not suitable for mediation, those 
cases will be relatively rare. It is generally acknowledged that more than 50% of cases will settle at 
mediation, and some mediators publish statistics that show at least 75% of mediations have resulted in 
settlement. Each case will depend on its own facts, but we recommend considering the process for any 
dispute. 

 
This note is provided for general information only to the clients of Whitehead Monckton. It should not be 
relied on for specific advice in specific cases.  In all circumstances advice on the subject should be sought 
from your solicitor.  
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